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"-<if die funds .1iPi .... 1aCBCI by thi5 Ac:t (lndulfmg fUmI8 appioprilrt8Cf to any trust 
fundJ may ba uaed to carry out the MedicaJu+01otce lIIogt." if 1he SeOlvtary deI_ 
pat CicipeCion in such proglam to an othe"wlse allgible en1lty (tnctud"1ft1I or Provtd ... 
Sponsored Organizillionl because tne entity Infofma die Sea'etary Chat it will not 
pnwide, pay for,.provide ...,veaag8 or. or PlQvlda,uraiars for abcH1ions; provided, «hat 
the Sat.iiltary .mall m ..... eppropt'illle piCI6IM\iIiVe Wju .... 'hii'iS to the captliidol1 
payment to such an entity UMlaed an .. actuariaIy sound estImIite of die upeGtect 
costs at providing the 58fW:e to such .ldt.'S enrollea8.: and ptowlded futthet. Chat 
no"" .. g In Ihlll paragraph shall be construecI to change tM .... ClId'8· p'uiJlam's 
coy.age for such s.vIc8s and a Medicant + Chuk:e orpniIation described In tills 
paragraph lItlaD be ntsPQnaibiefor informing onroIIees ....... to ntain infotllllRlon 
about an MediC:8ra covered 8111'Vices. 
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,f' \J Curren~w -. AntldL1t'rimillatiob Amendment to tbe BalanCed Dllqct 
,4 Down payment Act U -Mar-eh 19. 1996. now codified a' 42 H.~C.. § 238i1 

, , f (with proposed .ddftioWi and deletlon¢.!or tbe f"V 1999 lAborlR1fS 
ApplVpri:lltiDn~ him 

.§ 2)~", Abortio~:rel!ll" cfi3c:riminl11ion ill ~~l&IlI:1ivitic,s 1q;;c:c1i"t "."'ifta : 
KctuSiua uFplG$'Ci:u:ns . 

Ca) hi general The Facfara! GuviEl\iiiiellt. GIld Illy Stile or local ~ that receivesltdet21 
finarlc:iat a.ssismlle.!, I'IIay !\of IUbj_ ....,. ,*,th care mtity to disc~1l UQ me basls tllat-

(I) 1he ellUiy rcftw.o! to U"IO 'CraiIIia; ,in lite parl'cmumee ofiftdlkeCl.1IunillllS. to 
•• prmiicIe ... "" rraiNns, '" perlbilii .a4llliiB iii 

, ,-," abomon.'I. tlf Ttl rnMd .. refemls fvr such lRiNJq; or such JabortioII$_ 

(Z) the CltI.iLY retUse5 to IIIIke 8I1'IIII,geIIIeu itrrMY of the acUvities apccificcIin paragraph 
(I): or 

(J) tho entity lIUend:t (ur iI11CIIded) a posl-erM1I1re physicim tnom~ prosn=- or 1liiy 
othQT prClgllln oftrliDin¥ in till beaItII prore..,aC'lllI. !hat does IIOt (or did not) ptri'orm 
illdlKed abortions or rcqums. ,provide or refft (&r trai..a.g III die p~ of induc:cd 
aboniollll, err mab IJInII8CIIlCIIb fOr die provision af sam traiIIiJJs. 

(10) Aeetec!iution "'po=~~ pltyllci"llI~ PfCIJAInS. (I) tD 8-.... In cI~ 
whether to sr- Illeg&! stllZl.lS to a health "" ;lUily (lllcludUla a II~ ttT cettiftcate). or to 
I'mvi~e 8/..ch entity with fiIRnciot ~cc. ~ ur udl~ btneats. rlIe Feam! (itNi1HIIIIt1I11. 
at My Srare or local sovernm8t1l cIIIIl. ,;ival"edI:reIl1tPsAdlll ~ IhIII cleem sccrcdirer1 
lilY 1""'l!I"'ftllllte piltsiciu traizIiBs pf08I'aII'I 'llat \lWWI4 bC ~ ,but foe tlte ~ 
agencyo ... Ii~nc:e upon an a~1bItia1l1tllldard. dill. ""IuhQ tII.mi\y topetfonn all induGal 
abortion or n:qUfFII, pl'Q1liffc.. orr.!erfoT 1IIIiMIS ill til. ~1I11l1lo:C otlncluce4 abol"liom. or 
make maniement~ fnr suclIlr2iniftg. ,.&ess of Whether IUCb standvd provl4es ~1lCptions or 
exemptions. lbe aDvernlT!eZll jllVOl~ shall FonnWarc such rqulatioll~ or oth!!I" mec~ or 
t!llter into SIlCiI ~enf~ with accrecIitiBs 8p11lies., lIS 111'1) n~ tv wmply with Ibis 
..wSOll:t1011, ,_ 

(:t) Rowes u( wusmlCtlOll, W III general. W"rth mt*t to su&et_ (l) 1m! CD> of seQioo 
105(aXZ)(tl)(i) [4211SCS §Z9ld<IX2XKX'XI). (II)J (RJating to a prognun ot'insurai'lOllJlS for 
training in rh .. beALlt!, 1"(.I/lI&:Ilons). rho mtUiTeme.ntS In wdl .ubdM'l •• , repnSlng lICCn:d"aed 
Ime ... .hip ... rcaic!enc:y p ..... r.nuns ITt ~ 10 ParRil'llph (I) o(t!Iis rulmH:tion. 

(i) prevent any hau!th cue entRy rMn volUnW'ily c:I.ering to hr. ,rainal. to t. or'lO ' 
lImIlI8e flo. tr'&1ni.,. ia the pedonDam:c ur to ~orm. or 10 maJcflMmas. for induced, 
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abortions: or 
(ii) prevent un ~c:reditiDJ.qency nl". Federal. State ar local iJo~enL from 
cmblisllin! standanb ofll,ledical comperen", appUe.&Jc only to dlo5e indlviduaI.s wno 
bavo vollllltatilr de~ to perfcnn abortions. 

(c) Dei\niliuns. for purposes ofdlis JeCdon: 

( t) The tonn "tiMndal asKstance". with respect to a govemrn8l'lt program. inducles governmental 
pa.yment~provided as rcirnburlCinenl for canying out ~elatcd:acUvitiei. 

(l) The tenn -he&lzh ~ entity" inelvdH an individual pkysici.itI! 

(luly I. 19<14. cb 373. Tale Il. Pm B. §24S. as ad4ed April :Z6. 1996. P. L. I ()4..134. Title V. 
§SIS. llOSw. l3l1-24S;Mayl.1996.P.L. IQ4.I"lO.§I(a}.1I0SW.1321.) 

HISTORY; ANClI.LMlYLAWS AND DlRECTlVES 

EXpianasory notes: 

Act May 2. 1996, P. L. 104-140. t1(,,). ItO Stat. 13:Z7. in5erted we heading "TITLE 
I·OMNIBUS APPROJ>IUA.TIONS"lIftcr the citIeting davn of Ita Apri126. 1996. P. L. 
1~13~ .. 
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DRAFT 

The Honorable Don Nickles 
Assistant Majority Leader 
133 Hart Senate Office Building 
Washington DC 20510·3602 

Dear Senator Nickles: 

ZOZ690T99B T-4Z3 P.OZ/03 Job-591 

DRAFT 

June 22, 1998 

Thank. you for writing concerning Health Care Financing Administration (HCFA) policy 
with respect to the coverage of abortion untler the Medicare program. We share your goal of 
ensuring the broadest possible choice ofheal!h plans for Medicare beneficiaries, including 
provider-sponsored organizations, and look forward to working with you and your colleagues to 
achieve this end. Specifically, you posed three questions with respect to HCFA policy in this 
area: (1) Doe~ the language of the Hyde amendment control the extent to which Medicare pays 
for abortions for its disabled population? (2) Does HCFA view abortion as a "medically 
necessary" service covered by Medicare? (3) Is a health plan required to certify that it will cover 
abortions in order to qualify as a Medicare + Choice plan? 

With respect to your first question, the answer is yes. This Administration is committed 
to applying the criteria of Hyde to the expenditure of Medicare funds for abortions. The most 
recent Hyde amendment was enacted in the 1998 Labor, Health and Hwnan Services, and 
Education Appropriations Act and provides that "[n]one of the funds appropriated under thls Act 

. shall be expended for any abortion." Exceptions are provided for cases of rape and incest, and 
certain circumstances in which a woman's life would be endangered. The Medicare program 
will provide funding for abortions only as consistent with Hyde. 

Your sec:ond question asks whether HCF A views abortion as a "medically necessary" 
service covered by Medicare. Under the statute, Medicare covers items and services that are 
"reasonable and necessary for the diagnosis or treatment of illness or injury .... " Absent 
application of the criteria set out in Hyde, claims for. abortion services would be assessed under 
this general statutory standard. As stated above, however, the Medicare trust funds will be 
administered consistent with the Hyde criteria. 

Finally, you ask whether health plans are required to certify that they will cover abortion 
in order to qualify as Medicare + Choice plans. You express concern in your letter that such a 
requirement would eliminate certain qualified provider-sponsored organizations (PSOs) from 
participation. As you know, the Balanced Budget Act of 1997 (BBA) provides that each 
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Medicare:" Choice plan must provide all items and services (excluding hospice care) available 
under Medicare Parts A and B. In addition, the Medicare + Choice statute provide5 that "only 
the Medicare ... Choice organization shall be entitled to receive payments from the Secretary 
under this title for services furnished to the individual." Therefore. in almost all instances, HHS 
is prohibited from making direct payments to providers for Medicare + Choice services. 

We share your concern that these legal obligations could make it difficult for plans to 
participate as PSOs if they have a moral or religious objection to covering abortion services. Our 
objective in implementing Medicare + Choice is to encourage the participation of as wide a range 
of PSOs as is permissible under the statute. to help maximize the choices available to 
beneficiaries acr066 the country. As you know. my Department is currently working through a 
number of administrative actions that could make it possible for plans that have a moral or 
religious objection to providing abortion coverage, to participate as PSOs in Medicare + Choice. 
We look forward to working together to ensure that Medicare beneficiaries have a broad range of 
choices in selecting a health plan. and to working with you on appropriate means of resolving 
these issues. 

Sincerely, 

Donna E. Shalilia 



DON NICKLES 
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ilnitcd ~mttS ~rnatr 
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ASSISTANT MAJORITY LEADER 

The Honorable DOlUla Shalala, Secretary 
Department of Health and Human Service 
200 Independence Avenue, SW 
Washington, DC 2020 I 

Dear Secretary Shalala: 

WASHINGTON. DC 20510-7012 

March 19, 1998 

[t has corne to my attention that the Health Care Financing Administration has not provided clear 
guidance on whether managed care risk plans must cenify that they would cover abooions in order to qualify 
as a risk plan in the Medicare+Choice ro ram. ObVIOusly, this interpretation would ulUlecessaril limit the 
types of health plans that would be eligible to provide services to Medicare eneficiaries. 

The intent of the Medicare+Choice program was to give Medicare beneficiaries a wide variety of 
choices when selecting a health plan, including the option of a provider-sponsored organization. ~ 
interpretation which requires abonion covera e in order to be a cenified risk Ian would be inconsistent with 
the mtent of the Balance Budget Act of 1997. This type of olicy would only serve to eliminate certain 
quail Ie provider-sponsored organizations from participation and restrict the ealth care options avalia Ie to 
senior citizens. 
~ 

[n addition, this type of policy would clearly discriminate against plans who, for religious reasons, 
may object to roviding abortion services. [have received a letter from the New York State Catholic 

onference expressing their concern regarding an apparent interpretation by HCF A's Region II office on the 
issue of covering abortions. [t would be a grave mistake for the federal government to prohibit catholic­
sponsored health plans from providing care to the elderly and disabled simply because of their moral 
objections to abol1ion. 

For these reasons, it would be helpful if you could clarify HCFA's policy by answering the following 
questions regarding Medicare's coverage of abortion. I Does the Ian e of the H de amendment 
contro the extent to which Medicare a s for abortions for its disabled 0 ulation? 2) Does HCFA view 
abol1ion as a me Ie IX necessary" service covered by Medicare? (3) Is a health plan required to certify 
tfiat it will cover abortions in order to uali as a Medic +Cholce Ian? A written opinion on this matter 
wou e p clarify HCFA's policy and provide much needed guidance for the certification process. 

Thank you for your assistance in this matter. I look forward to seeing your response as soon as 
possible. 

Assistant Majority Leader 
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To: See the distribution list at the bottom of this message 

cc: Laura EmmettIWHO/EOP, Sarah A. Bianchi/OPO/EOP 
Subject: HCFAs Interpretation of Medicare Coverage for Abortions 

The Catholic Health Association brought to Chris and my attention a situation that we thought you 
should be aware of regarding 'HCFAs interpretation that managed care risk plans be required to 
certify that they would cover medicall sar elective abortions in or r 0 alif as 
Me Icare risk plan. CHA has been given inconsistent reports from HCFA regarding whether and 
when HCFA requires a health plan to certify coverage of elective abortions. A requirement to 
certify coverage of elective abortions would create an enormous problem for CH plans when they 
apply to HCFA to be certified as a Medicare + Choice plan. 

Catholic health plans should not be excluded from participation in the Medicare risk plan program or 
the Medicare + chOice program because of their religious belief that the rovision 0 v ref 
abortion is mora y wrong. 

CHA is getting pressure from the pro life side. CHA has asked chris for some written letter from 
someone. Chris thought we may want to do a call or meeting on the issue. 

Message Sent To: 

Elena Kagan/OPO/EOP 
Jennifer L. Klein/OPO/EOP 
Janet Murguia/WHO/EOP 
William H. White Jr.IWHO/EOP 
Audrey T. HaynesIWHO/EOP 
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MEMORANDUM F~'TH:P DENT AND THE VICE PRESIDENT 

FROM: MARlA ECHA VESTE 

SUBJECT: OPL WEEKLY REPORT -March 7 - March 13 

ACTIONS SUPPORTING PRESIDENTIAL INITIATIVES 
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• Ethnic community commits to Race Initiative- Members of the ethnic community met 
with Judith Winston to make "commitments" for specific projects to further the goals of 
the Race Initiative, including hosting six regional community dialogues, three police\ 
community forums, and sponsoring Public Service Announcements. They are also 
planning to commission a poll on race perceptions, create a youth race program and assist 
with the campus dialogue program. 

SOCIAL SECURITY 

• Gene Sperling and OPL met with the leaders of the key aging organizations to address 
concerns they have raised about our Social Security dialogue. Many of the groups felt 
excluded by our agreement to have AARP and the Concord Coalition sponsor the Social 
Security Forums, while others asked us to refrain from using words such as, "exhausted, 
bankrupt, and broke," when describing 2029. They believe such language furthers the 
belief that drastic action is needed, i.e. privatization. The groups were pleased by our 
commitment to meet with them on a monthly basis. 

HEALTH CARE 

• Reaction to your speech at the AMA was outstanding. They were thrilled with your 
remarks. 

The Catholic Health Association (CHA) is concerned about HCFA's interpretation that 
managed care risk plans be required to certify that they would cover medically necessary, 
elective abortions in order to qualify as a Medicare risk plan. CHA has been given 
inconsistent reports from HCFA regarding whether and when HCFA requires a health 
plan to certify coverage of elective abortions. A requirement to certify coverage of 
elective abortions would create an enormous problem for CHA plans when they apply to 
HCF A to be certified as a Medicare+Choice plan. 
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